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3abe3neuyyBanbHi 3axoqu B rocnofapcbKomMy
npoueci Yxpainn ta y mbkHapoaHomy
KomepuiitHoMy apbiTpaxi
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KaH[WAAT IOPUBNYHNX HaYK,

HAOLEHT, AOLEHT Kagheapu rocrogapcbKoro npasa
ghakynbTeTY NiANPUEMHULITBA Ta NPaBa
Kuiscbkoro HauioHansHoro yHisepcuteTy
TEXHONOrA Ta AN3anHy

Hocnioacyromecs 3anobischi 3axo0u ma 3axoou 3abe3neeHHA no308y 6 20CN00APCHLKOMY
npoyeci Yxpainu ma y MidcHapoOHoMy KoMepyitinomy apbimpadici sk euou 3abe3neyyeanvHux
3axo0ie. 3nHayna yeaza npuodirAemvca po3anady npobremu onmumiszayii npoyecy 3acmocy8anHs
3abe3neyyganvrux 3axo0is, 30KpemMa WIAXOM HAOGHHA NPasa apbimpasicy npuiMamu piueHHs npo
eaicumms 3abesnevysansHux 3axodie.

Kniouosi cnosa: 3abesneuysanvHi 3axo0u, 3anodixcHi 3axo0u, 3abe3neyeHHs no308Y,
eK3exeamypa.

Amuenko E. A. OGecneunTenbHbie Mepbl B X03filiCTBEHHOM mpouecce YKpaHHbl H B
MeXAYHapOAHOM KOMMep4ecKoM apGHTpaxe

Hccneoyromesa ynpexcoaiowue mepvl u Mepol obecneveHus ucka 6 X03aUcmeeHHOM npoyecce
Ykpaunvl u 6 MexcoynapooHom xommepueckom apoumpasice KAk 6udbl 0OechnevumenbHulx Mep.
3nauumenvHoe eHuMaHue ylensemcs paccmMompeHuldo hpobnemwl onmumuzayuu npoyecca
npumereHus obecnedumenvHuIX Mep, 8 YACMHOCMYU NymeM npedoCMmasieHus npasa apoumpaxcy
NpuHUMamb pewieHue 0 NPUHAMUU 0becneyumenbHoIX Mep.

Kniouegsle cnosa: obecneuumenvHvle "Mepwl, ynpexcoarowue Mepbl, obecneuenue ucka,
3Kk3ekeamypa.

Iatchenko Ievgen. Interim measures in the economic process in Ukraine and international
commercial arbitration

Investigates the precautions and measures to ensure the claim in the economic process in
Ukraine and international commercial arbitration as a kind of interim_measures. In the article
the much attention is paid to address the problem of optimizing the process of applying interim
measures, including through the right to arbitration to decide on interim measures.

Key words: interim measures, precautions, ensure the claim, exequatur.

AxTHBHa iHTerpauis YkpaiHH 10 CBiTOBOi pPHHKOBOI CHCTEMH rOCIIOIapIOBaHHA
NpH3Besa 10 30iIbIIEHHS KiIBKOCTI FOCHOAApChKHX JOTOBOPIiB 3 iHO3€MHHUMH
NapTHEpaMH, 30KpeMa 3 KOHTpareHTaMH i3 JepxkaB — 4ieHiB €Bpomneicskoro
Coro3y. HeBukoHaHHsA a6o X HeHajleXXHe BMKOHAHHS OIHIi€l0 i3 CTOPiH yMOB
rocrnoAaapchkoro JOroBopy NpH3BOAUTH AO TOTO, IO Cy6’€KTH rocroAapioBaHHA
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Siryerko €. 0. 3abe3neyyBanbHi 3axoav B rocnoaapcbkoMy npoueci Ykpaiu...

BHMYIIEHI LIYKaTH 3aXMCTy CBOiX NpaB AK Y MDKHapOAHOMY KOMepLiiHOMY
apOiTpaxci, Tak i B rocroAapchbKuX cyaax YkpaiHu. OgHak NpH HeNOCTaTHii
KiIBKOCTi JOKa3iB CyAH HE€ MOXXYThb BHHECTH MO3MTHBHE pilIeHHA Ha KOPHUCTh
NOCTpaXKAaJioi CTOPOHH, OCKUIBKM i€ MPHHLMUN TNpe3yMIIlii HeBHHYBaTOCTi
KOHTpareHTa, OKH He AoBefeHo iHme. HaBiTh BUHECEHHs 3a3HaYeHHUMH CylaMH
MO3UTHBHOIO pilIEHHS HE € TOTOKHHM HaJIeKHOMY 3aXHMCTy NpaB Cy0’€KTiB
rocriofiapioBaHHa. CaMme 3a0esnedyeHHs NO30BY Ta BHTpeOyBaHHSA HaJIEKHHX
AOKa3iB BHUCTYNAlOTh rapaHTiAMH 3aXHCTY MNpaB Cy0’€KTiB rocnogaploBaHHS.
Bigrak icHye moTpe6a BOOCKOHAJIEHHS ICHYIOYHX Ta BIPOBa/DKEHHA HOBHMX
3abe3neuyBalbHUX NpOLENYp Y TPAKTHKY PO3MIALY Ta BUPillEeHHS rOCIOAapChKHX
CIIOpIB.

IMuranHsa, mor’sA3aHi i3 3abe3neueHHAM 36epexkeHHA Ta BHTpPeOyBaHHAM
JoKasiB, 3abe3re4yeHHAM MO30BHMX BHMOI Cy0’€KTiB rocnofapioBaHHA, BUAAMH
3abe3neyyBaJibHUX 3aXOAiB TOWIO, JAOCHIMKYBaIH BIiTYM3HAHI HAayKOBII:
M.O. A6pamos, B.E. benaneruy, C.C. bopoBuk, O.M. I'oHuapenko, A.l. I'ypoga,
A.O. HOo6poBonbcekmii, C.O. IBanoBa, H.B. IBaniora, M.IO. Kapty3o0B,
B.B. Komapog, C.O. Kpaeruos, 1.I. [To6ipyenko, }O./]. IIputuka, B.B. Pe3HikoBa,
€.A. TanukiH, O.1. Xaputonosa, I A. Llipar, }0.C. Yepronnii, B./]. YepHanuyk Ta iH.
OnHak nUMTaHHIO NOOYIOBH €IMHOI Ta YHiBepCaIbHOI CHCTEMH 3abe3nedyBalbHUX
3aXOMiB, JOCTIDKEHHIO 0COGIMBOCTEH 3aCTOCYBaHHA 3abe3neuyBaIbHUX 3aXO0/iB Y
Haylli MPUAINAETECA HEAOCTAaTHA yBara.

Cnig 3a3HaydTH, WO BITYM3HAHMH 3aKOHOJABELb PO3MENKOBYE INPOLEXYPH
BXHTTA 3anobikHMX 3axomiB (po3ain V-1 Tocmomapcbkoro mnpouecyaibHOro
xonekcy Ykpainu — Hagaii I'TIK Vkpainu) Ta 3a6e3nedenss nososy (posain X I'TTK
YkpaiHH) nonpu NoxiOHICTh LIMX MpoueAyp. 3BH4aiHO, ICHYIOTh NEBHI BiIMiHHOCTI
MiX TNpPOLEIYPOIO BXKMTTA 3alOODLKHMX 3aXOIiB Ta NMpOLEAYpoIo 3abe3neyeHHA
MI030BY, OHaK, Ha Hally AyMKy, Lie He € NepelKOJOI0 PO3MIAAATH Lii MPOLEXYPH
AK BUOM 3abe3nevyBajlbHUX MPOLIEAYP Y rocroaapcbkoMy npoueci. ®akTuyHo Ha
nofiOHICTh 3a3Ha4YeHUX NpOLEAYp 3BEPTAIOTh yBary H iHIII HayKoBLi, 30KpeMa
B.B. Pe3nikoBa, po3misgaroud 3amoOiKHI 3axoaM Ta 3a0e3NeueHHs MO30BY SK
IIMTaHHA ORHIEIO TEMH B Kypci rocnoAapchbKoro npouecy’.

3acTocyBaHHA 3abe3nevyBalbHHX 3aXONiB y MDKHApOJAHOMY KOMEpLiHHOMY
apbiTpaxi pernaMeHTyeTbcs 3akoHOM Ykpainu «IIpo MbkHapoaHHi KoMepUiiHHI
apbiTpaxo» Bim 24.02.1994 poky (Hamani — 3akOHOM), a TakoX THIOBHM
3akoHoM FOHCITPAJI mpo MixHapoanuii xoMepuiiiHuii apOitpax. IIpu upomy,
ax nmigkpecmoe FO0.J1. [IputHka, NpMHIMIIOBOIO BiMIHHICTIO 3a0e3nevyBalbHHX
3aXOiB y MiKHapoIHOMY KOMepLiiiHOMy apOiTpaxi € Te, IO Yepe3 BiACYTHICTBH
BIAJIHUX IOBHOBaKEHb apOiTpakHWH Cyd He Ma€ MOMJIMBOCTI NPHUMYCOBO
BHKOHATH IIOCTaHOBJIEHUH NpoLieCyaJIbHUH aKT NMpo 3abe3neyeHHs mo3oBy’. OTxe,
LIEHTPAJILHOIO JIAHKOIO B 3aCTOCYBaHHI 3a6e3nedyBajbHUX 3aXO/iB 3a/IHIIAIOTHCA
JepKaBHHIA Cy/l, a BIITaK yAOCKOHaJIEHHA Ta YHi(iKallisd 3abe3nedyBalbHHUX 3aX0iB
y rOCIIoAapchbKOMY CYIOYHHCTBI JO3BOJIMTH ITiABUIIUTH i € peKTHBHICTh AiAIBHOCTI

! Pesnixoea B.B. Tocmofapchko-IIpoLECyalnbHe NpaBo YKpaiHH: Kypc Nekiiih. XMenbHUIBKHIA,
2011. C. 86-91.

2 [lpumuxa 10 J]. 3abe3nedyBanbHi 3aX01H B MXKHapOXHOMY KoMepuiliHoMy ap6itpaxi // ITpaBo
Vkpainu. 2011. Ne 1. C. 140.
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MDKHapOAHOro KOMEpPLiHHOro apbiTpaxy, B AKOro came 3abe3nedyBasbHi 3aX00H €
OfiHi€lO i3 c1abKMX JIaHOK.

Jns npoBeleHHs MNOAANBLIOrO JOCJIMKEHHS BapTO 30CEPEdMTH INEBHY
yBary Ha CHUIBHHX PHCaX Ta BiAMIHHOCTAX TaKMX NPABOBHMX iHCTHTYTIB, fK
IHCTHTYT 3amOODKHMX 3aXOIiB Ta iHCTHTYT 3abe3meueHHs Mo3oBy. SIk 3a3Hadae
B.B. Pe3HikoBa, iHCTHTYT 3amOODXKHHUX 3aXOAIB CNiJ BiAPi3HATH Bill iHCTHTYTY
3a0e3MneueHHs MO030By B FOCIOAAPCHKOMY CYAi, OCKINIBKH iHCTHTYT 3amoOiXHHX
3aXOAiB CTBOPIOE YMOBH, [Ja€ MOXJIMBICTh Y MaiiOyTHbOMY BCeOiuHO, 06’ EKTUBHO
i NOBHO pO3MIAHYTH cOpaBy IO CyTi, a IiHCTUTYT 3abe3leueHHA IO30BY
CTBOPIOE YMOBH U1 HaJIEXKHOTO BUKOHAHHS pillIEHHS FOCIIOAAPCHKOro Cyy, sKe
Habpaso 3akoHHOI cHiaM. MeTa 3abe3neyeHHs MMO30BYy — rapaHTYBaTH HaJleXHe
i NnpaBuNbHE BUKOHAHHA PilIEHHA FOCHOAAPCHKOTO CYAY, 3amoOiHi Xk 3aX0aH €
npoGiNakTHYHUMH, 3MIHACHIOIOTECA 3 METOI NONEPe/LKEHHS MOPYLICHb MpaB
Ta yCyHEHHs NEpeIKoN 1A 3pilicHeHHs uux npae®. OTxe, 3a3HaueHi npanom
mc'm1y'm BiAIpI3HAIOTBCA METOI0 IX 3acTocyBaHHA. OfHaK cliJg BpaxXyBaTH i
TOM (aKT, WO BXHUTTA rOCNOJApCHKMM CyIOM 3anoGiDKHHMX 3aXoAiB, 0COONHBO
HaKJIaJIeHHA apelITy Ha MaifHo, He TUJIbKH CTBOPIOE YMOBH Ul PO3IJIAAY CpaBH
IO CyTi Ta BMHECEHHS CIpaBEIJIMBOrO pillleHHS FOCMOAApCHKMM CYIOM, a H
CTBOPIOE YMOBH /I HaJIEXKHOTO BUKOHAHHA pillleHHA rocropapcekoro cyny. Ha
Hallly yMKY, K MeTa iHCTUTYTY 3an06DKHUX 3aXOiB — YCYHYTH NEpPELIKOAH A1
3niliCHEHHA NpaB cy6’ex'r13 rocrnoAaploBaHHA, TaK 1 MeTa 3a6e3Me4eHHs N030BY —
rapaHTyBaTH HaJlexHe i IpaBUIbHE BUKOHAHHA puuemm roCIOZapCEKOro CyY, €
NpPOMiXXHUMH (€TallHUMH) B OCATHEHHI OCHOBHO1 METH — 31iHCHHTH 3aXHCT NpaB
cy0’ekTa rocrnogaproBaHHi. Bigrak iHCTHTYT 3amoGDKHHX 3aXOHIiB Ta iHCTHUTYT
3abe3neyeHHs MO30BY CIYTYIOTh OIHii MeTi, ska H Ja€ MiACTaBM [UiA MOIIYKY
CHiNBHOI MPOLIEAYPH iX 3aCTOCYBaHHS.

Sk BurmBac i3 3micty 4.3 cT. 43-3 I'TIK YkpaiHu, 3as1Ba [po BXUTTA 3200 DKHUX
3aXOJliB IOAAETHCA 10 O30BHO] 3a51BH, a 3a11001XHi 3aX0/(H BKHBAIOTHCA 10 BIAKPHTTA
NPOBAJDKEHH Y rocmofiapebkiil cnpasi. Ilicns noaaHHs MO30BHOI 3aj4BH 3ano6iKHI
3aXO/id IilOTh SIK 3aX0AH 3abe3neyeHHs mo30By, 1o if migkpecmoe T.B. Crenanosa’.
Orxe, 0 BiAKPUTTS NPOBaJXKEHHS B CIIPaBi rOCNOAAPCHKUH Cy/ 3aCTOCOBY€E JIHLIE
3anobixkHi 3axoxy, a MicisA BiAKPUTTA — 3aco0u 3abe3nedyeHHs mo3oBy. IIpu Lpomy,
sk 3asHadae O.M. PoinHa, BXMTTA 3axolliB 3ae3Ned4eHHS NO30BY JOMYCKAEThCS
B Oynp-akiii craiil mpoBaJUkeHHs Y CIpaBi, AKIIO HEBXHTTA TaKHX 3aXOHiB MOXe
YCKJIaAHUTH Y4 YHEMOXJIMBHTH BHKOHAHHS pillleHHs rocmogapcekoro cyay®. Cauin
3ayBaXHUTH, L0 TOCMOAApPCHKUIl Ccyq 3 MeTolo 30epexxeHHs JOKa3iB Mae IpaBo
BUTpeOyBaTH A0Ka3u abo X HAKJIACTH apeluT Ha MaHHO i micii moxayi Mo3oBHOI
3asBH. BiaTak nonpu neeHi 0cO6IHBOCTI iCHY€ NPaBOBHH 3B’ 130K MiXK 32001 XKHUMH
3aX0/IaMH Ta 3axofiaMu 3abe3neyeHHs no3oBy. [IponoHyeThes po3rnsaaTy 3anobixHi
3aXO0[M Ta 3aXOAu 3abe3nedeHHs Mo30By fAK JBa BUAH 3abe3nedyBalbHUX 3aXO/iB.
ITpu ubOMY METOIO 3acTOCYBaHHA 3abe3nedyBalbHHX 3aXOiB NEPLIOro BUAY Mae€
OyTH CTBOpPEHHS YMOB JJIA BCeGIYHOro Ta 06’€KTHMBHOrO pO3MIAAY CIpaBH IO

3 Pesnixoea B.B. Llur. mpaus. C. 86-88.

4 Cmenanoea T.B. Xo3siicTBeHHBIH mponecc YKpauHBI B CXeMax: y4eGHoe nocobue. — u3a. 4-¢,
o6HoBI1. ¥ nom. Oxnecca: Arianr, 2012. C. 77.

% Poina O.M. Tocrionapchkuii Tipowiec: npakTHuHuit moci6uuk. Kuis: Anepra; LIVJL, 2011. C. 74.
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CyTi, a METOIO 3a0e3nevyBalbHUX 3aXOZiB APYToro BUAY — CTBOPEHHSA YMOB VIS
HaJIeX)KHOTO BUKOHAHHA PillIeHHA rOCIOAapCHKOTO CYAYy.

3rigHo i3 cT. 43-2 I'TIK VkpaiHu 3akoHOZaBeLs A0 BHIIB 3anoODLKHHX
3axodiB BigHoCHTh: 1) BUTpeOyBaHHsA NOKa3iB; 2) ONIAA NpPHUMIIIEHb, B AKHX
BiZOyBaloThCA Ail, MOB’A3aHI 3 NOPYLIEHHAM MNpaB; 3) HaKJIaJCHHA apellTy Ha
MaifHO, IIOJO SKOr0 BXKHTO 3amoODKHI 3aXOmH, 1 3HaXOAMTHCA y BiAMOBijaya
a6o B iHmux oci6. BignoeigHo ao ct. 67 I'TIK Vkpainu 3axoaamu 3abe3neyeHHA
no3oBy €: 1) HakJafieHHA apemTy Ha MaifHO abo rpoloBi CyMH, IO HaJieXKaTh
BiAmoBigady; 2) 3a6opoHa BiAMOBigady BUMHATH NEBHi Aii; 3) 3a6opoHa iHIMM
0co0aM BYHHATH [ii, 1[0 CTOCYIOTECS NIPEAMETA Cropy; 4) 3yNHHEHHA CTATHEHHA
Ha MiJICTaBi BUKOHABYOro JOKyMeHTa abo iHIIOro JOKyMEeHTa, 3a AKHM CTATHEHHA
3AilCHIOETBCA y Ge3cnipHoMy nopsaxy. IopiBHABIIM 1i ABa mepesiku, HEBaXKKO
HOMITHTH NOXIGHICTh 3a3Ha4YeHHX 3aXoAiB abo ix yacTkoBe Ay6moBaHHA. Kpim
UbOro, CJIiJ 3BepPHYTH YBary i Ha Toii ¢akT, o He BCi peyoBi, a iHOA1 i MUCBMOBI
JOKa3H, AKi 3HaXOOAThCA Yy BiANOBiZaya 4M TpeTix ocib, MoxkHa BHTpeOyBaTH,
a BiATak sK 3anobikHi 3axomm abo Xk 3abe3medyBasibHi 3aXOAM NEPIIOTO BHIY
Morni 6 cayryBaTH i 3a60opoHa BifmoBizady a6o iHIIHM 0co6aM BYMHATH NEBHI
Oii, O CTOCYIOThCS INpEAMETa CHOpY, AKi BifHECeHi 3aKOHOAABLEM JIHIIE 1O
3axo[iB 3a0e3MneyeHHs MMO30BY, i AK 3aN00KHI 3aX0/H, AKIO BUXOAMTH i3 BUMOT
yuHHoro I'TIK Vkpainu, He MoxyTh OyTH 3acTocoBaHi. Ha npakrTuii, sik 3a3Ha4ya€
H.B. IBaHioTa, mepenik 3axofiB 3abe3ned4eHHA MO30BY € IO LIMPIOHM, HiK
BcraHoBneHi ['TIK YkpaiHu, OCKiJIbKH rocrnofapchKi CyAy 3aCTOCOBYIOTh TaKOX
3aXO[i, BCTAHOBJICHi NEIKUMH 3aKOHONABYHMH akTamu®. MH mixTpHMyemo
nponosuuito M.IO. Kapry3oBa 06’c¢aHaTi 3a3Ha4eHi 3aXOAH B ONHY KaTeropiio
«3abe3nevyyBanbHi 3aX0AM»’ Ta MPONOHYEMO €IWHHIH CIHCOK 3abe3nedyBalbHHX
3axodiB, MO CKJIaJy SAKOro BKIIOYMTH: 1) BHUTpeOyBaHHA MOOKa3iB; 2) omin
IpHUMillleHb, B SKHX BigOyBarOoThCS Ail, NMOB’A3aHi 3 MOPYLICHHSIM IIpaB;
3) sabopoHa BiAmoBigayy Ta iHMM ocob6aM BYMHATH Aii, IO CTOCYIOTECA
npeaMeTa CIiopy; 4) HaknaJeHHA apellTy Ha MaiiHo abo rpomoBi CymH, ILIO
HaJIeXaTh BiANOBiady i 3HAXOATECA B HBOrO 260 B iHIIMX 0Ci6; 5) 3ynuHEHHA
CTATHEHHA Ha MiJCTaBi BMKOHAaBYOro JOKyMeHTa aGo iHIIOro JOKyMeHTa, 3a
SKHUM CTATHEHHA 3[iMCHIOETbCA Y 6e3cnipHOMY MOpAAKY. 3BHYAIHHO, el nepeik
3abe3neyyBalbHUX 3aXOiB MoOxe OyTH pO3IIHpeHHi 3aKOHOJABLEM, Y TOMY
YHCIi IIAXOM 3aNO3MYEHHs i3 MDKHApOJHHMX NpPaBOBHX HOPM, 30KpeMa KpaiH
€pponeiicekoro Corosy. BigHeceHH 5 TOro 4 iHIoro 3abe3neqyBajJbHOrO 3aX0MY
10 NepIIOro YU Apyroro BUAYy abo 10 060X BUAIB OIHOHYACHO 3aCJIyTOBY€, Ha HalIy
IYMKY, Ha OKpeMe JNOCIi/>)KeHHsA, OCHOBHHM XK€ KPHUTEpIiEM IOALTY Ma€ CTAaTH
MeTa foro 3acTocyBaHHs, 1Ky i BU3Ha4aTuMe cya. KpiMm nporo cnia 3a3Ha4MTH,
IO TepMiH «3a6e3nel1y3anmuﬁ 3axif» Bxke TpUBAJIHI Yac BUKOPHCTOBYETHCA
He JIMIIe HAYKOBIAMY, a i y Ml)KHaponHo-npaBoanx OOKyMEHTaX, 30KpeMa B
Apb6itpaxkHoMy pernamenti JOHCITPAJI OOH Bin 15 yepBHs 1976 poky B
penakuii 2010 poky Ta B Tunoomy 3akoHi FOHCITPAJI B penakuii 2006 poky.

¢ Ieanioma H.B. 3abe3nedyeHHs N030By B NOCIOAAPCHKOMY CYNOYHHCTBi: MOHOrpadis. [[oHEUbK:
I0ro-Boctok, 2013. C. 69-71

7 Kapmysos M.IO. 3ano6ixHi 3ax0 B rOCMOAapCHKOMY TpPOLIECi: aBTOped. AKC. ... KaHA. IOPHA.
Hayk: cnent. 12.00.04. Opneca, 2010. C. 14
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Hesxi nepxaBu CBEiTy BKe IMIUIEMEHTYBaJIH y CBOE 3aKOHO/IaBCTBO MOJIOXKEHHSA
Tunooro 3akony FOHCITPAJIZ.

Cnin 3a3Ha4yMTH, IO IHCTUTYT 3a0e3ne4YeHHsA MO30BYy BiOMHH e 3 4YaciB
PMMCBKOrO MPHBAaTHOrO MpaBa, INOCTIHHO BIOCKOHAJIIOBaBCA BIATIOBIAHO [0
PO3BUTKY fK MaTepiajlbHHX, TaK i NpoLecyalbHHX NpaBOBiJHOCHH. IHCTHTYT
3anoODKHUX 3aXOAiB € JOCHTh HOBHM, BiH 3allpOBAaDKEHHH 10 rOCHOLApCHKOIo
npoliecyalbHOro 3aKoHOaBcTBa Ykpainu nume B 2003 poui, a Biarak norpebye
BAOCKOHAJIEHHA 1€ NpOTAroM TpHuBajioro 4acy. Ha HemockoHasicTh mpouexypH
3aCTOCYBaHHA 3a0e3NedyyBaJIbHMX 3aXO[iB HEONHOPa30BO 3BEpPTAM YBary B
CBOiX MpalldX HayKOBIli, OHaK Ha OKpeMy yBary 3aciyrosye mnosuuis H.O.
A6pamoBa. IlopiBHABIIM 3aGe3nedyBanbHi 3aXOAH i3 3axofaMH 3abe3medyeHHs
MO30BY, HayKOBelb MIMIIOB BHCHOBKY, LIO He MOTPi6HO Oylno BBOOMTH Y
roCrnoapChbKHii mpoLec JOAaTKOBY CTail0 BKUTTA 3aM00DKHHX 3aXO/1iB, OCKUIBKH
le YCKJIaJHIOE, 3aTAry€e Ta 3[A0pOXK4Yye Mpouec, 3abe3nevyBalbHi XK 3aXOAH, AKi
3MIHCHIOIOTbCA O NPUHHATTA NMO30BHOI 3ajABH A0 IpPOBaJLUKEHHA, OTPHMYIOTh
nepHy HemnpouecyansHicTs. Binrak H.O. A6paMOB NpomnoHyBaB BiIMOBHTHCA
Bil IHCTHUTYTy 3amOODKHMX 3aXOHiB, JOONpPALIOBABIIA INpPH LBOMY iHCTHUTYT
3abe3neyenHs mo3oBy’. Ha aymky xx M.IO. Kapry3opa, iHCTHTYT 3amoGiXHHX
3aXOiB Ma€ BeIMYE3HMIi MOTeHLiaN AK i3 MOMIAAYy 3abe3neyeHHa npaB Cyl’ €KTiB
rOCIOJApIOBaHHA Ha CYJOBHH 3aXMCT, TaK i 3 Mo3Muii MeamiawiiiHOT QyHKuil
rOCIIOAapCHKOrO IpOLIECY, XOYa MEXaHI3M 3acCTOCYBaHHA 3aMOODKHHX 3aXOAiB
He JOCIIDKEHO 3 MOMIALy HOro ai€BOCTi, €(peKTHBHOCTI Ta MpPOrpeCHBHOrO
3Ha4yeHHA '°. Ha Hamry IyMKY, MO3HIIisA 3a3Ha4Y€HOro HayKOBIIA LIOJO BUKOHAHHA
3ano61>KHﬂMH 3axoflaMM MeZialiifHOi (yHKUil B rocnogapchbkoMy MpoLEeci €
JUCKYCiHHOIO, a 3 THM, IO 3abe3nevyBaibHi 3aX0qH MOXYTh HaJlaTH JOAATKOBHH
CyHOBHIl 3axHCT Yy 3abe3rlledeHHI npaB CYO0’€KTIB TIOCIOAApIOBaHHA, BapTo
MOTOAUTHCA, TOMY HE CJIiJ IOCIHIIaTH BiIMOBJIATHCA Bill iHCTHTYTY 3amOODKHHX
3axofiB. IIpy LBOMY JOLLIBHO MiHiMi3yBaTH HEraTHBHi SBHINA, Ha AKi LIUIKOM
crymHo 3Beprae yBary H.O. A6paMoB, 30kpeMa YCKIagHEHHS Ta 3aTATYBaHHA
rOCIOIapCHKOTO MPOLIECY.

3 MerTol0 HaJaHHA 3amoOODKHHUM 3aXOfaM HaJIeXHOI NpOLECYalbHOCTI
IPONOHYETHCA 3aCTOCOBYBard IX Yy MeXkaX rOCIOAapChKOro Ipouecy, micis
IIOJIaHHA NO30BHOI 3asABH Ta BiIKPUTTA NPOBADKEHHA, TOOTO Ha cTail MiATOTOBKH
CIpaBH A0 CyZOBOro posnimy. Ha Hamry QymKy, He BapTo NOZABaTH OKpeMy
3asBy NP0 BXXHUTTA 3ano6DKHUX 3aX0fiB, peraMeHToBaHy cT. 43-3 I'TIK Vkpainu,
y pa3si moTpe6u 3acTOCyBaHHA 3aMOODKHMX 3aXOHiB BUMoOra Ta HeoOXimHIiCTh ix
3aCTOCYBaHHA MOXYTb OyTH OOIDYHTOBaHi B caMiii Nmo30BHii 3asBi. Axuo x
NO3UBa4 BiJNOBIOHy MO30BHY 3asdBy Y BCTaHOBJIEHHMii CTPOK He mozaae, abo x
NO3HBa4YeM He JOTPUMYIOTHCS iHINI BUMOTH, mepenbadeHi ct. 62 Ta ct. 63 I'TIK
VkpaiHy, To 3rigHo i3 cT. 43-9 I'TIK Vkpainu 3ano6ixHi 3aX0qy NMPUITHHAIOTHCA.
V BUNaaKy K 3a3Ha4eHHs KJIONOTaHHA MPO 3aCTOCYBaHHs 3aMOODKHMX 3aXOJiB
y Mo30BHi# 3asiBi Binagae norpeba y ii ckacyBaHHi i3 uuMX migcraB. BuHeceHHs

8 Ionuapenxo O.M. Mixknapoauuit komepuidinuii ap6itpax. Hixun, 2014, C.102.

® A6bpamos H.A. OGHOBNEHHBIH X03SHCTBEHHEIA Npouecc YkpauHusl: Ydue6Hoe mocobue (Kype
ncxuxm) H3n. 3-e, o6HOB. ¥ momnon. XapekoB: BypyH kuura, 2012. C. 95.

19 Kapmysoe M.1O. Llut. mpaua. C. 1.
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HAtyerko E. 0. 3abeanevyBanbHi 3axoav B rocNOAapCLKOMY npoueci YkpaiHu...

XK CYJOM YXBaJIM PO BXKHTTA 3aMOODLKHUX 3aXOXIB MOMUIMBE M IiCA NPUAHATTA
CyIOM YyXBalIH NpPO BiIKPHUTTA NpPOBa/DKEHHA, TOOTO B MeXax roCnoAapCchKOro
npouecy. CiiJ 3ayBakuTH, 10 y BUNAAKy OOIPyHTOBaHOI BUMOTH 3asBHHKA IO
PO3DJIAJ KIONIOTaHHS NPO BXMTTA 3aNM00DLKHUX 3aX0/iB 6e3 MoBiOMIIEHHS 0CO0H,
IIOAO AKOI MPOCATH BXKHTH 3aMOODKHI 3aXOHM, € TAKOXK MOMUIMBUM, NPH LLOMY
CyA, OIMIIOBIIM TaKOro BHCHOBKY Ha CTajii BiIKPHUTTA NPOBAaUKEHHSA, Ma€ Ipo
i€ 3a3HaYUTH B YXBaji NpO BiIKPHTTA NpPOBAa/KCHHA Ta NMPU3HAYMTH PO3NIAN
KJIONOTaHHA 3ajiBHHMKa 6e3 MOBiJOMJIEHHA OCOOM, INOAO AKOi NMPOCATH BXKUTH
3ano0iXHi 3axoAu. Y BUNaAKy NPHHHATH CyAOM YXBaJld MPO BXKHUTTA 3arobbDKHUX
3aXOHiB BiAMNOBiZadyy Mo)ke OyTH HajaHO il pa3oM i3 yXBaJIOIO IIPO BiKPHUTTA
MPOBAKEHHA.

Cepen HayKOBLIB TOYaThCA AMUCKYCil BITHOCHO NMOBHOBaXkeHb MiXHapogHOro
KoMepuiiiHoro ap6iTpaxkHoro cyny Ta Mopcekoi apbiTpakHoi KoMicili npu
Toproeo-npomucioBiii nanari YkpaiH OO MPUMYCOBOIO BXHTTA 3ano6iHHX
3axofiB. Sk 3a3Havae I A. Llipar, icHye JBa OCHOBHMX MiIXOOH INOAO MPOLETYpPHU
BXKHMTTA 3alOODKHHX 3aXOAiB MDKHapOAHHM KOMEPLiHHHM apOiTpaXHHM CyIOM:
neplMii — pilIeHHA NpO BXKUTTA NPHUMYCOBHX 3aMoOODKHMX 3aXO[iB Ma€ IpaBoO
NpUMHATH TiNBKU AepxkKaBHHI CyH, a y CTOpiH CIopy, AKHMil po3ragaeTbcs abo
Mae OyTH pO3IIAHYTHH Yy koMepliiHOMY apOiTpaxi, € mpaBo 3BEpPHYTHCS O
Jep>KaBHOTO CyHy i3 3asBOIO NMPO BXKMTTA 3abe3NevyBajbHUX 3aXOMiB; APYTHil —
TpeTeHChbKUM cyaM (MKHapOJHOMY KOMepIiHHOMY ap6iTpa<y) Hala€Thcs MpaBo
3aCTOCOBYBATH 3a6e3neqynam>ui 3aXO[H LUIAXOM YXBaJIeHHS BIANOBIAHHUX aKTiB,
AKi MOXYTb GyTH BH3HaHi Ta IPUBEJCHi 0 BUKOHAHHA LUIAXOM 3BEPHEHHA [0
NIepKaBHUX CYAB i OTPUMAHHA BiJl HHX €K3eKBaTypH''. APTyMeHTH NPHXWILHHKIB
NepIIOro MifXOxy, 1O 3aCTOCYBaHHA 3amobGiKHMX 3axoniB Mae OyTH oOMexeHe
KOMIIETEHLII€I0 iep>KaBHHUX CY/iB, OCKLIBKH 306 KHi 3aX0/1H € TAKUMH, SKi MalOTh
Ny6iYHuil XapakTep i OB’ A3aHi 3 YCTAHOBJIEHHAM 0OMeXEHb Cy6’EKTHBHHX MpaB
oci6'2. Ha Haumry AyMKy, NpaBOBiIITHOCHHM MDK Cy0’€KTaMH rocrnogaproBaHHA
€ TNPHUBaTHO-NIPaBOBHMH, KpIM LBOro, B TOCIOZApCHKHX HpPaBOBITHOCHHAX
JOIMYCKAIOTBCA OOMEXeHHA Cy0’€KTHBHMX mpaB ocCi0, a BiATak MO3ULiA PO
ny6niuHui XapakTep 3ano0iXHMUX 3aXOiB € AUCKYCiiHO. Clix 3a3HaYUTH, IO
icHye nBa crnoco6H 3acTocyBaHHA 3abe3NeyyBajbHHUX 3aXOAiB Y MDKHapOOHOMY
KOMepLiiiHOMY apOiTpaxki: OWUCMO3UTHBHUN Ta iMmnepaTuBHMHA. Sk 3a3Hauyae
0. [1. Ilputuka, [UCIO3UTHBHMIA ciocib 3acTocyBaHHsA 3abe3nedyBabHUX 3aC00iB
XapaKTepU3YEThCA THM, 10 apOiTpaskHHIi Cy1 MOXKe 3aCTOCOBYBAaTH iX CaMOCTIHHO,
ajle BOHH TNOLIMPIOIOTHCA BUKJIIOYHO Ha CTOPOHH apOiTpakHOro pos3riixy, He
3abe3nevyloThcs NPUMYCOBOIO CHJIOIO J€p)KaBH Ta NOOPOBLIEHO BHUKOHYHOTHCH
cropoHamu'®. OTxe, y BUNAJKy BiICYTHOCTi 3aCTOCYBaHHs IPUMYCY IEepKaBOIO
MiXXHapOJHHUI KOMepLiiHuii ap6iTpaxk B YKpaiHi HaqIA€ThCA NpaBOM NpHAMaTH
pillleHHA NMpo 3aCTOCYBaHHA 3amo0GixHHUX 3axoxiB. KpiM mporo, sk miakpecioe
I'A. Lipar nHa miacraei aHanizy crarri 17H Tunororo 3akony HOHCITPAJIL,

" Ilipam TI'A. 3a6Ge3nevyBansHi 3aX0qd B MiXHapOIHOMY KOMepLiliHOMY ap6iTpaxi: craH Ta
MIEPCNIEKTHBY 3aKOHOJABYOIrO BpEryMOBaHHA B YkpaiHi // MixHapoanuit apbitpax B VkpaiHi Ta B
CBITi: IOKTPHHA i IPaKTHKa: HayKOBO-NPaKTHYHHUHA Kpyruii ctin / 3a pex. O.J. Kpymuana. K.uis, 2010.
C. 46-47

12 Kapmysoe M.IO. Llut. npaus. C. 14.

3 [Tpumuxa 10./]. lut. npaus. C. 142,
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Linsinbne npaBso i ymsinbHui npouec
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3abe3neuyBabHHIA 3aXiJl, IPUIHATHI TPETEHCEKHUM CYIOM, € 060B’ 13KOBHUM Ta Ma€
NPUBOIMTHUCA O BUKOHAHHS NPH 3BEPHEHHI 0 KOMIIETEHTHOTrO CyQy HE3aJIeXHO
Bin mepxkasu'. ToO6To cnewianizoBaHa B LapHHi MiKHapOJHOTo KOMeEpLiiHOro
ap0iTpax<y noBaxkHa CBiTOBa OpraHi3alis peKOMEHIY€E BCE K TaKH HaZiaBaTH NpaBo
MDKHapOOHOMY KOMepLiiiHOMY ap0iTpaKy NMpHiiMaTH pillleHHs PO 3aCTOCYBaHHA
3abe3nevyyBanbHUX 3axo/iB. Sk 3a3Havae }0.Jl. IIpuTHka, y HU3LI KpaiH, 30KpeMa
BenukoOputanii Ta Himepnanmax, ap6iTpu HazineHi NpaBOM 3acTOCOBYBAaTH
3abe3neuyBaibHi3axonu'’. To6To icHye nepeBipeHHit pokaMH KOCBiI, KOJIH apbiTpu
HaJleHi NpaBOM MNpUMarTH pilleHHs MNpO 3acTOCYBaHHsA 3abe3nevyBaJlbHUX
3axoaiB. Ha Haury mymky, B VkpaiHi ap6iTpam koMepLiifHOro ap6iTpaskHoro cymxy
BapTO HAJaTH NPABO MpPUIMATH pilleHHA MPO BKHUTTA 3abe3nevyBajIbHUX 3aXO/iB
i3 moJanbLol0 iX €K3eKBaTypolo B AEp)KaBHOMY Cyai, 3a YMOBH, IO OyayTh
3aCTOCOBYBATHCS JIMIIIE Ti 3a0e3nevyBaibHi 3aX01H, AKi BA3Ha4Y€Hi rocrnoJapChKHM
npolecyaJbHHM 3aKOHOAaBCTBOM YKpaiHH.

Buxonsauu i3 BHIE3a3HaYE€HOr0, aBTOP BBAXKA€E 332 MOMUIMBE 3pOOMTH HACTYIHI
BHCHOBKH:

1. IHCTHTYT 3an00DKHUX 3aXO/iB Ta IHCTUTYT 3abe3nedeHHs M030BY CIYTYIOTh
ONHIN MeTi — 3MiHCHEHHA CYIOM 3aXMCTy IpaB Cy0’€kTa rocrnoAaploBaHHA,
a TOMy CJifl MiATPHMATH MO3HLII0 HAYKOBLIB IIOAO O6G’€IHAHHA 3a3HaYEHHX
3axO0/IiB B OQHY KaTeropio «3abe3nevyyBaybHi 3axoqu». [Ipu upoMy nponoHyeTbes
po3rAnaTH 3anobikHI 3axomu Ak 3abe3nevyBajibHI 3aXOAM NEPLIOTO BHAY, a
3axou 3abe3neyeHHs 030BY — IPYroro BHIY.

2. 3 Merolo HajaHHA 3anoODKHMM 3aXoaM HaJIeXKHOI MPONECYaNbHOCTI
IPOIMOHYETHCA 3aCTOCOBYBATH iX y MeaX rOCIIOAAPCHKOro MPOLIECY, Mic/s NOJaHHs
MO30BHOI 3asBU Ta BiJKPUTTA NPOBAKEHHA, TOOTO Ha cTafii MIATOTOBKU CIIpaBH
JI0 CYIOBOTO po3misnxy. Y BHNAAKY HasBHOCTI OOGIpYHTOBaHOI BUMOIH 3ajABHHMKA
Npo po3rIAJ KIONOTaHHA NMPO BXKMTTA 3aMOODLKHUX 3aXofiB 6e3 MOBiZOMIICHHS
0co0H, 00 AKOI MPOCATH BXKUTH 3aM001XKHI 3aX0H, CYII TOCNOAaPCHKOTO CyRy
NIOBMHEH 3a3Ha4YMTH MO Lie B yXBaJli PO BiAKPUTTA NPOBAKEHHA Ta IPU3HAYUTH
pO3MIAA KIONOTAaHHA 3ajdBHMKA 0e3 MOBINOMJIEHHS OCOOH, IIOAO AKOI NMPOCATH
BXXMTH 3ano0ikHi 3aX0H.

3. Cnin migTpUMaTH NO3MLII0 HAyKOBIiB PO HaAaHHA B YKpaiHi ap6iTpam
KOMepHiifHoOro ap6iTpaKHOro cynay npaBa NpHHMAaTH pill€HHS NP0 BXKHTTA
3abe3nedyBalbHHX 3aXOAiB i3 MOAAIBINOIO IX €K3E€KBaTypoIO B J€PKABHOMY
cyni.

Iatchenko Ievgen. Interim measures in the economic process in Ukraine and international
commercial arbitration

No performance or improper performance of one of the parties conditions of a business
agreement leads to what entities are forced to seek protection of their rights both in international
commercial arbitration and economic courts in Ukraine. However, the lack of evidence courts can
not make a positive decision in favor of the victim, even making a positive decision by the courts
are not the proper protection of the rights identical entities. That claim and provide appropriate
evidence reclamation act rights protection entities. Therefore, there is need for improvement of
existing and introduction of new interim procedures and practice of resolving commercial disputes.

Y Ilipam I' A. Uur. npaus. C. 47.
15 IIpumuxa F0.J]. Uwr. npaus. C. 142,
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Aryerko E. O. 3abe3nevyBanbHi 3aX0An B rOCNOAapCbKOMY Npoueci YKpaiHu...

It should be noted that the domestic legislator delineates procedures to take precautions and
secure a claim. Of course there are some differences between the procedure for taking precautions
and procedures to ensure the claim, but it is not an obstacle to consider these procedures as the
types of security procedures in the economic process. As the purpose of the institute preventive
measures - to eliminate obstacles to the rights of economic entities and the goal of action - to
ensure adequate and proper execution of economic court, is intermediate in achieving the main
goal - to make the protection of human entity. In addition, after filing a claim precautionary
measures act as measures of claim. The author supports the position of scientists to merge these
activities into a single category of “interim measures”. It is proposed to consider the precautions
and measures to ensure the claim as two types of security measures: preventive measures as
interim measures first type, and measures to ensure the claim - the second type.

In order to provide adequate safety measures processuality invited to apply them within
the economic process, after filing a claim and discovery proceedings ie preparation of the case
for trial. According to the author, it is not necessary to submit a separate application for taking
precautionary measures when necessary preventive measures demand and the need for their use
can be justified in the claim itself. Passing court is ruling on taking precautions possible after
the court approval of the institution, ie within the economic process. It should be noted that in
the case justified the applicant’s review request to take precautions without notice to the person
against whom asked to take precautionary measures are also possible, and the court reached this
conclusion on the stage of opening the proceedings should this be noted in the order of opening
proceedings and appoint the applicant’s examination without notifying the person against whom
asked to take precautions. If accepted by the court ruling on taking precautions defendant can be
given along with its decision to open proceedings.

Among scholars sustained discussion of the judges regarding international arbitration court
to decide on taking precautions. There are two basic approaches to the procedure of taking
precautions international commercial arbitration court: first - the decision to take enforcement
safety precautions may accept only the state court and the parties to the dispute in question or to
be considered in arbitration, there is a right to appeal to the state court the application for interim
measures; the second - is that international commercial arbitration is entitled to apply interim
measures by adopting appropriate regulations that can be found and brought to execution by an
appeal to the state courts and getting them to exequatur. The author is a supporter of the second
approach on this issue.

Key words: interim measures, precautions, ensure the claim, exequatur.
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